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Then, if they are to be made workable, we have to have an organization 
back of them to decide the cases in which conflicts arise. 

Chairman Dennis. Thank you, Mr. Coudert. NowI think the time 
has come when, in justice to the remainder of the program, much as I regret 
it, we ought to cut short this debate. If there is any time at the end of the 
hour, we can devote it to speeches in regard to the entire program of the 
Society up to date. 

It is a peculiar pleasure to me to present the next speaker. Just now 
I turned to him and asked him what position in the Department of State he 
held at the time when I first had the pleasure of becoming acquainted with 
him, and he claimed that he was already an assistant solicitor; but under 
pressure and cross-examination from me, he rather admitted that probably 
I knew him when he was only a law clerk in the Department of State. I told 
him I wanted to make the rise just as great as possible. At any rate, it has 
been a long, fruitful, and happy course which he has pursued from that day 
to this, and he has gone into all sorts of international affairs. It is a very 
great pleasure to me to present Frederick S. Dunn, Professor of Interna- 
tional Relations. Yale University. Mr. Dunn. 


LAW AND PEACEFUL CHANGE 


By Freperick 8. DunN 


Professor of International Relations, Yale University 


Mr. Chairman, Ladies and Gentlemen: While I cannot possibly live up 
to that very warm introduction, I do want to express my appreciation for the 
things which Mr. Dennis has done for me ever since I was a law clerk in the 
Department of State when he first knew me. Ever since that time, he has 
been a wise and tolerant counselor. ; 

The problem of peaceful change is an old friend. Philosophers know it 
as the dilemma of stability versus change. Reformers look upon it as the 
conflict between reaction and progress. Statesmen think of it as the effort 
to avoid wars by devising pacific means of readjusting the status quo to the 
changing conditions of social and political life. In one form or another it 
has been around a long time, and, if I am not mistaken, it will rise up to 
trouble the sleep of the peacemakers after the present war. 

In current usage the term peaceful change has two meanings. On the 
one hand it refers simply to any procedure for bringing about changes in the 
system of legally protected rights and interests without resort to war. On 
the other hand it represents a theory about how to get rid of war itself. 
This theory, which had a great vogue in the 1930’s, is to the effect that it is 
possible to avoid all wars simply by providing a peaceful procedure for every 
kind of conflict based on dissatisfaction with the status quo. 
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The supporters of this theory are not so confident as they once were. It 
is all too clear that the mere multiplication of procedures for peaceful settle- 
ment does not in itself get rid of war. On the contrary, the half century 
which has seen the greatest proliferation of procedures of peaceful settlement 
has also established the record of being the most warlike in all history. 

There is one obvious defect in the theory and that is the fact that it does 
not eliminate war unless every nation accepts and participates in the pro- 
cedures with equal zeal. Peaceful change, in other words, is like pacifism, 
which in turn, as Jacob Viner has observed, is like fertilizer—it is no good 
unless evenly spread. ‘It is not the number of institutions and procedures 
that matters so much as the disposition to use them. 

This fact has led many people to propose that teeth be put into the pro- 
cedures of peaceful change, that unwilling nations be coerced into submission 
to such procedures and acquiescence in the results. This is a perfectly un- 
derstandable reaction to the frustration that follows from observing the 
failure of peaceful procedures. Nevertheless, it is easier said than done. 
For if the procedures are to be coercive, they must be coercive against the 
great Powers as well as against the small Powers. Furthermore, they cannot 
be just moderately coercive. They must be backed by sufficient force to 
overcome any possible opposition. In other words, the teeth must be strong 
enough to masticate any one of the three super-Powers—the United States, 
Russia, or Britain—or any probable combination of them. 

But under the present organization of the world, the only place where 
such a force can come from is the three super-Powers themselves. It is too 
much to expect that these Powers will coerce themselves into doing what they 
do not want to do. Nor will they be apt to try to coerce each other since 
that would merely lead to another and bigger world war. 

The only way in which it would be possible to put teeth into procedures 
of peaceful change effectively would be to establish a true World State with 
a power superior to any existing State. But that would mean an end to na- 
tions as we now know them. Whether that will come in 500 years, as Morti- 
mer Adler suggests, or whether it will come much sooner, as many people 
hope, there seems to be little chance of it happening in our time. The only 
procedures which have any chance of acceptance in the post-war world are 
those based on voluntary agreement. 

That being the case, the fundamental problem of peaceful change is 
quite clear. It is the discovery of what kinds of cases the Powers can be 
persuaded to settle by peaceful methods. On the one hand, it must be ac- 
cepted that probably some kinds of questions will not be submitted to pro- 
cedures of peaceful change, no matter what arts of persuasion are used. On 
the other hand, it would be folly to conclude that nothing of importance can 
be accomplished through peaceful settlement. 

It was Charles V, I think, who unwittingly put his finger on one type of 
question which is unlikely to be settled by procedures of peaceful change. 
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One day one of his advisers was urging him to accept a peaceful settlement 
of a dispute he was having with a neighboring prince over a piece of territory. 
The dispute, suggested the adviser, really was not wortha war. ‘ Dispute?” 
said Charles V, ‘“‘But there is no dispute! We are in complete agreement. 
We both want the same thing.” I do not know how the affair was finally 
settled, but whether peacefully or by armed force, I suspect that Charles V, 
having the strongest battalions, was not on the losing side. 

At any rate, the incident suggests that in cases where one side’s gain is 
entirely the other side’s loss, there seems to be little hope of achieving effec- 
tive mechanisms of peaceful change. It is still outside the range of reason- 
able expectation to suppose that nations will willingly submit to procedures 
which would bring about changes in the status quo at their own expense, 
whatever may be the potential benefits to other States. Only where there 
is the assurance of mutual benefits from proposed changes is there much 
chance that voluntary procedures would be acceptable. 

Questions affecting the power position of States are generally of the 
type in which an advantage cannot be given to one State without taking it 
away from one or more other States. Any change that would strengthen 
the power position of one nation almost invariably reduces the power posi- 
tion of its neighbors. The strength of nations is a relative concept. The 
power of a State to defend itself can only be measured in terms of the relative 
power of other States. Where a nation desires to bring about a particular 
change for the sake of increasing its military potential, that can usually be 
accomplished only at the cost of making other States less secure. For this 
reason it seems unlikely that procedures of peaceful change can be extended 
on a voluntary basis to deal with alterations of the status quo which affect 
or seem to affect the security of other States. 

This is apparently an inescapable feature of a world made up of a num- 
ber of independent sovereign States. In such a world, States are unwilling 
to endanger their capacity to defend themselves by submitting to the juris- 
diction of an external agency having the power to deprive them of things 
which they regard as essential to their own security. They are not even dis- 
posed to give to such an agency the right to decide what is essential to their 
security and what is not. 

I am not here discussing whether this is a proper attitude. Iam merely 
suggesting that, so long as it exists, questions of revision of the status 
quo which directly involve the security of States, or which are believed 
to do so, are at present outside the range of effective procedures of peaceful 
change. : 

It is generally conceded that the record achieved by the procedures for 
peaceful change incorporated in the Treaty of Versailles was a pretty dismal 
one. Article XIX proved to be a dead letter from the start. That article, 
as you know, empowered the Assembly to ‘“‘advise the reconsideration” of 
treaties which had become inapplicable, and “‘the consideration of interna- 
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tional conditions whose continuance might endanger the peace of the 
world.’’ Under this article it ‘was planned to correct the inevitable errors 
and inequities that were bound to appear in the peace settlement. The 
wording was broad enough to include the consideration of every kind of dis- 
satisfaction with the status quo that might lead to trouble. But actually no 
one seemed especially interested in getting the advice of the Assembly on 
such matters. The article remained unused for twenty years. 

It is significant that World War II did not come as a result of this failure 
to make use of the procedures of peaceful change embodied in Article XIX. 
Rather it was a failure of the machinery of Article X. As a matter of fact, 
it might even be argued that the present war began as an effort to stop the 
revision of the status quo rather than to bring it about. It flowed directly 
from a resort to procedures of peaceful change, especially the procedures 
which led up to the settlement at Munich. The statesmen who engineered 
that particular alteration of the status quo confidently believed that they 
were avoiding a war. But it turned out to be a disastrous move because it 
disturbed the existing security system, such as it was, and turned the balance 
in favor of the aggressor States without gaining any comparable advantage 
for the Allied nations. It was clearly a case in which Germany’s gain was 
Czechoslovakia’s loss, and, in the end, the loss of all the Allied nations be- 
cause it made the second World War inevitable. 

This fact should give pause to those who assume that all wars result pri- 
marily from the failure of nations to make use of available mechanisms of 
peaceful change. It does not bear out the common belief that the mere mul- 
tiplication of procedures and institutions designed to remove dissatisfactions 
with the status quo will bring a durable peace. On the contrary, it supports 
the position outlined above that the solution of controversies depends far 
more on the existence of a will-to-peace than on the resort to mere procedures. 
Where there is no will-to-peace, procedures are powerless to turn aside a 
war. Where there is a will-to-peace, it is easy enough to find an appropriate 
procedure. 

But if it is necessary to exclude cases of this character from the scope of 
procedures of peaceful change, it is nevertheless true that there are many 
important cases which are not of this kind and in which procedures of peace- 
ful change can often operate successfully to turn aside unnecessary wars. 
These are cases in which one State’s gain would not.necessarily be another 
State’s loss. 

Two types of such cases may be distinguished. One of these is the 
type in which a satisfactory settlement can be effected by a compromise of 
the conflicting interests of the States concerned, that is to say, a settlement 
in which both sides can win as well as lose. The other type includes those 
situations—and there are many of them—in which it is possible to find a 
solution. that integrates the interests of both parties without calling for 
material sacrifices on either side. 
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The compromise type includes the numerous cases of change of bound- 
ary or of legal status achieved by bargaining or negotiation between the 
parties, with or without the assistance of third States or international agen- 
cies. A good example of this type is the Shantung Settlement, arrived at in 
1922. In that case China was seeking the restoration of former German 
holdings in the Shantung Peninsula which had been given to Japan by the 
Treaty of Versailles. The latter act had aroused considerable anti-Japanese 
feeling not only in China but also in Russia, the United States, Canada, and 
Australia. China had refused to accept the transfer and a Chinese boycott 
of Japanese goods had proved highly costly to Japan. Anti-Japanese feeling 
in the United States was accompanied by proposals for a program of naval 
construction far beyond anything possible to Japanese resources. Con- 
currently the Anglo-Japanese Alliance was scheduled for termination in 
response to Canadian demands. 

Through the aid of the British and American delegates to the Washing- 
ton Conference of 1922, a peaceful change of the status quo was worked out 
which involved gains and losses for both parties. Neither country was com- 
pelled to sacrifice its security for the advantage of the other country. Both 
of them felt that on the whole they had benefited by the compromise settle- 
ment. As between Japan and China, the procedure of peaceful change in 
this case gained at least a temporary truce. 

Coming down to more recent days, we find a good example of the com- 
promise type in the case of the Canton-Enderbury Islands Settlement. In 
that case the United States and Britain were able to reach an agreement re- 
garding the control of the islands because there was a willingness to agree and 
because it was possible to work out a compromise in which neither side lost 
too much. 

The second type of case in which procedures of peaceful change have 
proved effective is the one in which it is possible to discover a basis of inte- 
gration of the interests of the parties in a solution that is a net gain for both 
sides. This type is not very different from the first type except that in the 
case of compromise there is usually a net loss for one or both sides and an 
important consideration in getting the solution accepted is the desire to 
avoid further conflict. In the case of integration, on the other hand, the 
proposed alteration of the status quo is in itself of sufficient advantage all 
around so that nothing further is needed to gain its acceptance. 

The best example of the integration type is found in the series of steps 
marking the rise of the United States to the position of a world Power, and 
the recognition of that development by Britain. This series began with 
Secretary Olney’s assertion in 1895 of American supremacy in this hemi- 
sphere, and was finally consummated in the destroyer-naval base deal of 1940. 
That act was only made possible by the realization that Britain’s security 
was henceforth bound up with our own, and that, by letting us have the 
territories we desired for naval and air bases, Britain was strengthening her 
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own position as well as ours. The areas had ceased to be of any value to 
Britain as strategic outposts against us, and the limitation of the term of con- 
trol to ninety-nine years removed any lingering fear of a permanent weaken- 
ing of the British Empire by the transfer. Thus was completed a long proc- 
ess whereby it became possible to recognize and accept without difficulty a 
marked change in the relative power positions of the two countries. No 
amount of organization and procedures could have brought this about 
peacefully in earlier years before the necessary groundwork had been laid. 
In this most striking example of peaceful change, procedures helped scarcely 
at all. 

In summary it may be said that the problem of peaceful change is 
essentially a problem of persuasion. An intelligent solution would take into 
account the fact that the available means of persuasion are simply not good 
enough to achieve success in every kind of case. The wise marksman keeps 
in mind the relationship between the caliber of his gun and the size of his 
prey. At the same time, it would be foolish to underestimate what can be 
done along this line. We have suggested above some types of cases in 
which nations might well be persuaded to resort to peaceful procedures. It 
is also necessary to recall that it is not a question of the kind of procedure— 
whether it is bilateral or multilateral; or whether it operates by a two-thirds 
vote or a three-quarters vote or no vote at all. If the will to find a settle- 
ment is present, almost any kind of procedure will do. If the will is not 
there, no procedure will work, no matter how elaborate. 


Chairman Dennis. Thank you, Mr. Dunn, for this paper which inte- 
grates so well with our discussions of last evening, so that in the discussions 
which will be led by Philip Marshall Brown we can very easily embrace not 
only this paper but the papers of last night. Mr. Brown. 

Mr. Partie MarsHart Brown. Mr. Chairman, you can imagine my 
satisfaction in opening the discussion of this paper, for two reasons. One is 
that. I find myself entirely in agreement with the position Mr. Dunn has 
taken, and the other is that I was sort of living in the past, thinking pleas- 
antly of the time when he sat in front of me in that classroom at Princeton. 
You can imagine my satisfaction and pride in his career and the evidence of 
his sound scholarship and learning that you have had today. 

It seems to me that Mr. Dunn has presented today the fundamental 
issue before us. All of us agree on the objective. We want to insure inter- 
national order and peace, and we want to make international law effective. 
That is what we are aiming for, but it is clear that we are seriously divided. 
The discussion last night seemed to show that. 

We are seriously divided between the school which Judge Parker and 
Judge Hudson seem to represent, and the school which Mr. Dunn and I and 
others maintain, namely, as expressed in that very striking phrase: ‘‘ The so- 
lution of controversies depends far more on the existence of a will-to-peace 
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than on the resort to procedures.” I wish we could, out of this discussion, 
see the importance of that principle. 

The best efforts of such undertakings as Judge Hudson’s remarkable 
project, which I had the pleasure and honor of taking part in, will, I am 
afraid, fail of their purpose in this country if we still follow what seems to 
me that ignis fatuus of coercion, the reliance on machinery and institutions. 
Surely we ought to know that by this time. We ought to know out of our 
own experience. We tried it with the Volstead Act. We tried to put it in 
the Constitution. Did it work? Was there any will behind it? Of course 
not. There was no will for the operation of that particular law. Does 
coercion work in a family between husband and wife, children, and elsewhere? 
Certainly not. The will-to-peace has to be found. That is our main ob- 
jective, it seems tome. We have to find that “will-to-peace.”’ 

I want to be perfectly frank in my comment on what seemed to me to be 
two fundamental errors presented last night, if you will allow me, Judge 
Parker and Judge Hudson, to be clear about that. The first was the em- 
phasis laid upon the creation of a superstate to coerce nations. You may 
say you do not have in mind a superstate, but the general effect created in 
the minds of most of us is exactly that, the desire to have some body that 
can speak with authority and coerce the United States or Russia or any 
other country. I must say that that made me sad. If we are still thinking 
in those terms, I do not think we are going to get very far in our desire for 
international organization. We must be thinking in other terms. The ex- 
perience of the last twenty-five years should have taught us a great deal 
more than that. 

The other error, which it seems to me is fundamental, was brought out 
in Judge Hudson’s remark, namely, the confusion of international law with 
machinery. The idea was presented that the object of law was to protect 
peace. I would reverse it. I would say that the object of peace is to pro- 
tect law; it is to furnish the place where law can flourish. The object of 
international law is, to my mind, quite different from that. The confusion, 
it seems to me, is between the two kinds of law which the jurists are familiar 
with—the substantive law and the adjective law. The adjective law is the 
law of procedure, the law which aims to carry out the law, to enforce the law. 
On that basis I maintain that international law is sound, in spite of the 
critics, the cynics and those who are in ignorance. 

There is a great body of international law which normally applies in 
time of peace. The trouble is not with international law. I disagree funda- 
mentally with the thesis expressed last night that the whole idea was that we 
have to make the law different. Oh, yes, of course all law must change, all 
law mustimprove. No, what we were thinking of was how to apply the law, 
how to protect the law, how to create the procedure or the machinery which 
Mr. Dunn has referred to. Of course we need procedure. The more pro- 
cedure we can get to apply the law, the better, but let us not be led to any 
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such confusion of thought as to think that the law itself is also at the same 
time the policeman. It is not. In international law that is truer than in 
municipal law. International law depends, and it must depend under pre- 
vailing conditions,—and we do not know for how many years to come it 
must depend,—on what Mr. Dunn has called ‘the will-to-peace.” 

One final word. To be practical, in what situation do we find ourselves 
today? We have a group of United Nations which has the will-to-peace, 
certainly, which are working to secure and maintain peace. How long will 
they have this will? Obviously, when we have defeated Germany and 
Japan, we will have to keep on with the work of maintaining peace and order. 
We have the will-to-peace, and we are going to insist on it. Who can say 
how long it will be before we can have this great superstate, this organiza- 
tion, this authority which is going to command and coerce all nations? 
Gentlemen, it is not practical for us now to be talking in those terms. We 
have got to consider the actual situation, namely, that we have United Na- 
tions now trying to maintain peace. 

The next thought which troubles me very much is how long can the 

United Nations remain united. How long will the United Nations main- 
tain this common will-to-peace? -I am not one of those who in publie or 
anywhere else likes to suggest the possibility of differences with our allies. 
There are plenty of critics—radio commentators, columnists, and others— 
who lately have arrogated to themselves the function of criticizing our allies. 
I do not want to engage in that, nor do I want any one of our allies to criticize 
us. That is not in our minds. But surely it is a practical problem. How 
long can the United Nations remain united? There are possibilities of 
grave divergencies of view, as you know; ideological, among others, perhaps 
matters of trade, perhaps questions of aggrandizement. We do not know, 
but what we are working for today, we who want to defend the law, to pro- 
tect the law, is to erect some processes upon which we can rely for its pro- 
tection. 
__, It seems to me the most vital thing we have ahead of us now is this 
will-to-peace, how we can further it. Ladies and gentlemen, to me the issue 
is fundamentally, to use conventional terms, philosophical, moral, spiritual, 
educational. We have got to change the whole climate of mankind before 
we are going to get people to have this will-to-peace. The one thing that 
distresses me most is how very good people—church people particularly— 
can divide over conflicting ideas and opinions. We in the Society are doing 
that. . We are bound to do that. The will-to-peace is not going to be easy 
with our allies, but there is one thing that is clear, namely, unless the like- 
minded nations (to use a phrase that occurs in Lend-Lease and, J think, in 
the Atlantic Charter, does it not?) remain “like-minded,” how can we have 
a common will-to-peace? 

Although years ago I was brought up in New England to distrust the 
English—‘“Fee, fie, fo, fum, I smell the blood of an Englishman,” and all 


68 


that—lI have come to realize that if there can be no like-mindedness between 
the British and ourselves, there is not much hope for international peace and 
justice. I think we ought to be much more practical now in our considera- 
tion of this vital problem of an international organization. Let’s go where 
we can; let’s use the influences that we can, but remember that no proce- 
dures are of any value unless you have that fundamental will-to-peace. I 
am eternally grateful to Mr. Dunn for the excellent way in which he has 
presented that problem to us. 

Chairman Drnnis. Ladies and gentlemen, the entire program of the 
Society is open for discussion. The Chair recognizes Professor Hudson. 
Please come forward. 

Judge Maney O. Hupson. Mr. Chairman, may I just have the privi- 
lege of entering into the record my hearty agreement with every word that 
Mr. Dunn used, and with every implication of hisevery word. At the same 
time, if Mr. Dunn would have no objection, I should like to enter my reserva- 
tion to five punctuation marks in his paper, and to three indicatives which I 
thought ought to be subjunctives. 

Chairman Dennis. Our entire integrated program is before the house. 

President Coupzrt. I was only going to say this: I am profoundly in- 
terested in the papers, and the words “‘will-to-peace”’ remind me of what 
M. Renan, that marvelous critic, philosopher, and scholar said: ‘‘ Toute 
vérité est dans les nuances.’ All truth is in the shades of meaning. What 
is will-to-peace? There was profound will-to-peace in the United States, 
in Great Britain, in France, and yet we have the Great War. I happened 
to be in France when the Germans came over and took the Rhineland and 
violated the Locarno Treaty, and I met one day at lunch one of the members 
of the Cabinet, who was very excited. He had just come from a meeting of 
the Cabinet. I said, ‘‘What is going to be done? Isit going to be war?” 

He said, ‘A most extraordinary thing has happened. I went to the 
meeting. I am Secretary of the Navy, Ministre de la Marine, and I was 
prepared to mobilize. When I used the word ‘mobilization,’ for I spoke 
first, the Prime Minister said we cannot use that word, that our people are 
too averse to anything like war, that they love peace too much, and the 
English will not go with us.” 

In other words, in England, in France, they loved peace so much that 
they were unwilling to take those measures which history has now disclosed 
would have been effective at that time to stop the war before it began. 

Doubtless, the population of the Roman Empire wanted peace im- 
mensely, but they did not want peace enough to stop the barbarian invasion. 
In other words, their will-to-peace was an imperfect one, a will that was not 
willing to make the sacrifice necessary for the attaining of peace. 

If there is a fire over there, there are two courses for us to pursue. One 
is to get away from the fire as far as we can, so that we will not be burned. 
The other is to go for help and put out the fire. If enough of us who have 
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any knowledge of such methods or any organization go over there, the fire is 
put out; but if enough of us run away, the town may be burned down. 

Therefore, while I am in agreement with the question of the will-to- 
peace, like everything else, it is a question of semantics. What do we mean 
by that will? 

Professor Jonn B. Wuirron. I admire the spirit of realism shown by 
my colleague, Professor Dunn, and also by my old Professor, Professor 
Brown, to whom I first had the privilege of listening at The Hague, at the 
Academy of International Law, just twenty years ago. 

Professor Dunn has not forgotten the advice of Aristotle, who said that 
while political writers have excellent ideas, they are often unpractical, and 
the true statesman must take into account not only ‘‘that which is best in the 
abstract, but also what is best relatively to circumstances.” 

Coming to the question of peaceful change, I feel more confidence than 
Professor Dunn has shown in the réle of law and procedures. I admit that 
the major task will be to bring about a community of interest and political 
harmony between the great Powers, but this should be attempted through 
the operation of a world organization and under a rule of law. 

With regard to procedures, I should like to consider one type of peaceful 
change to which Professor Dunn did not refer, namely, the revision of trea- 
ties. With the general acceptance of obligatory arbitration of justiciable 
disputes, much more progress can be made through the application of such 
doctrine as the clausula rebus sic stantibus; the exception of impossibility, 
and the claim by a State to be relieved from a treaty because of an alleged 
violation thereof by the other party. In the past, the rule rebus sic stantibus 
has been very rarely invoked, and when it has been invoked, this has been 
usually for the purpose of justifying the action of a great Power anxious to 
avoid performing one of its treaties. Hitler invoked rebus sic stantibus 
when he violated the Treaty of Locarno. But if the States were obligated 
to submit all their legal disputes to arbitration, ex parte interpretations of 
such doctrines would tend to disappear, facilitating peaceful change through 
the impartial modification of treaties by judicial means. 

There is a second type of treaty modification, that is, a treaty as to 
which there is no question of a change of circumstances, but one found to be 
‘unduly onerous,”’ to use the words of the ‘International Law of the Fu- 
ture,” of which Judge Hudson gave us such a scholarly and forceful analysis 
last evening. Some have proposed that such a treaty be submitted to a 
court of equity or perhaps to some other international body for a binding de- 
cision. Iam willing to accept the view of the authors of the “International 
Law of the Future” that this doctrine, the principle of ‘‘unduly onerous” | 
obligations, can be applied by an international court, but I am rather skepti- 
cal as to its chances of acceptance. 

We should, I believe, put our greatest emphasis, the emphasis of this 
Society and of all friends of international law, on the attempt to induce 
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States to accept the obligatory arbitration of their legal disputes. This 
should be the first step, but when the demand for change concerns an executed 
treaty, or a dispute over boundaries, the world authority is faced with the 
extremely delicate problem of a political controversy. Here I am very 
skeptical about the possibility of setting up an international authority 
which may tell sovereign States what they must do. In dealing with polit- 
ical disputes, as contrasted with a dispute over a question of legal rights, I 
agree with Professor Brown that we must depend mainly on measures of 
persuasion. About all that is feasible at present is to endow the world au- 
thority with the right and, in fact, the duty to consider such disputes, and, 
after careful study, to publish a report, including a possible recommendation 
for a settlement, bringing to bear on the parties all possible persuasion and 
all the pressure of world opinion in order to induce a fair, reasonable and 
peaceful settlement. We cannot expect to go much further at present. 

The success of such a method is dependent upon several factors. First, 
the nature of the coming peace settlements. It will be very difficult ‘for 
peaceful change to work if the result of the war and the peace treaty is to 
leave us with a number of international sore spots. Secondly, the strength 
of the new world organization. Peaceful settlement will depend for its suc- 
cess upon a satisfactory and effective world organization, and this in turn 
will depend largely on the kind of support it elicits from the Great. Powers. 
Finally, in addition to establishing the right and duty of the internationa) 
organization to deal with political disputes, the rule must be laid down that 
no State shall use force for the settlement of a dispute or for the attainment 
of a right, or in fact for any purpose—except in self-defense—without the 
authorization of the collectivity. In case of a violation of this duty, the 
international organization must be in a position to bring force to bear against 
the aggressor. 

Before closing, may I stress the feeling which emerges from the various 
remarks made at this session? This is the conviction that if today a victo- 
rious war is necessarily a total war, a victorious peace will as certainly have 
to be a total peace. Peace, like war, can only be won by a coérdinated, all- 
out effort in which all forces are mobilized against the scourge of war. Po- 
litical agreement among the Great Powers will be essential, but not sufficient. 
International laws and institutions will be essential, but we dare not rely 
on them alone. Peace can be ensured only with the aid of force, but force 
must be supported by economic readjustments and social changes. All 
these methods, military, political, legal, economic and social, will be in- 
effectual if they are not directed and inspired by spiritual forces. The mili- 
tary victory of which we are now so confident will be the prelude to a tragic 
defeat if we and other nations are not wise enough and determined enough 
to do all that is necessary to ensure peace throughout the world. 

Chairman Dennis. Judge Hudson asked for recognition. 

Professor CHARLES S. Conuier. Mr. Chairman, I feel that I am acting 
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with a great deal of temerity to say anything in this learned group of spe- 
cialists in international law, but I have been moved by the remarks of 
Dr. Brown to say something along the line he discussed. 

It seems to me that this exclusive reliance on the will-to-peace involves 
the same fallacy that has been memorialized in the well-known story of the 
Mohammedan conqueror of Egypt who burned the library at Alexandria, 
with the statement that if these books agree with the Koran, they are super- 
fluous; if they disagree, they are pernicious; and in either case they might 
as well be destroyed. It is true that the will-to-peace is a very good thing, 
just like the Koran, but it is not true that everything which agrees with the 
will-to-peace, but goes further, is superfluous. It was not true that those 
books in the Alexandria library simply developed the implicit meaning of 
the will-to-peace. They went further. They provided a vast range of other 
ideas, and that is what we have in this field of institutions and instruments. 

I should like to venture also this other criticism of Dr. Brown’s re- 
marks. He spoke of the difficulty that we have in enforcing laws on certain 
recalcitrant groups, and he spoke of the Volstead Act. It is a well-known 
fact in any discussion that you must pick an analogy which is accurate. It 
seems to me that the Volstead Act is a very poor analogy to the case of in- 
ternational organization. A much better analogy, really, merely from the 
standpoint of logic, is the one that I think Judge Parker was relying on last 
night, namely, the analogy of our own national development from a group 
of States into a solidified nation. As I was checking over some of his 
points last night, it occurred to me that those are precisely the points that 
we struggled with in our early history. 

He said, speaking of the League of Nations, first, that it lacked legisla- 
tive power; secondly, that it did not have obligatory jurisdiction, that the 
jurisdiction that it did have was too limited; thirdly, that it lacked an exec- 
utive; and fourthly, that there was difficulty in the composition of the repre- 
sentative chambers, so that it was not fully responsive to the complexities of 
international organization; and lastly, that all the people in this government 
were there on an ambassadorial principle. 

All of those defects, with the possible exception of the first, legislative 
power, were very characteristic of our Government under the Articles of 
Confederation. We learned that we must go beyond that. 

It seems to me, however, that Dr. Brown’s statement really is in oppo- 
sition to any sort of federation at all, because they all involve this bugbear 
of the superstate. I had thought that we had gotten beyond the idea that 
we could get along just as we were, without any international organization. 
Surely we have had enough in the last fifty years to show us that this or- 
ganization with independent States is going to produce recurrent troubles of 
the most serious sort, and international law will never have the opportunity 
to display its full possibilities of growth if it is resisted at every point in the 
initial stages. 
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Dr. Brown said that it was not so much a case of having international 
law to protect peace as of having peace to protect international law. There 
is another curious twist to the background. Dean Pound peinted out that 
one of the chief early functions of primitive law was to keep the peace. 
Before you work out the niceties of trust law or corporation law, you have 
to have a.stable society in which the elements can be kept from using the 
law of tooth and claw. We are at the stage of primitive law, as Dean Pound 
would put it, in international law. If we are going to take up something 
about international corporations or the niceties of judicial jurisdiction, such 
as Dr. Hostie would write about in some future book on the jurisdiction of 
these international courts, all of that belongs to a subsequent stage. We are 
concentrating now on the problem of keeping the peace. We want to con- 
centrate on this initial but extremely important step. It seems to me that 
the problem of how to keep the peace is our great initial problem, which 
must be solved before we can go on to develop the possibilities of interna- 
tional law. eS 

Chairman Dennis. In connection with Professor Collier’s remarks 
about analogy, I can not forbear telling the Society of the plight of a law 
teacher in a law quiz out in Indiana the other day who in the course of his 
lecture made use of an analogy, and his students immediately pounced upon 
it and attempted to tear it to pieces. He said at the end, ‘‘ Well, I was only 
trying to draw an analogy, and I am very sorry I drew it.” 

Professor Hudson rose awhile ago. I do not know whether he still 
wants the floor or not. 

Dr. GerHart Husseru. Ladies and gentlemen, I was very much im- 
pressed by Professor Dunn’s speech, which shows, in my opinion, a sense of 
proportion and realism which I do not think was always present in the prior 
discussions. The speaker has called attention to certain elementary facts of 
international] reality, which are there whether we like it or not. Take a 
map of the world showing the political boundaries five hundred years ago, 
three hundred, one hundred, twenty-five years ago. You will find that the 
boundaries have changed again and again. Nations have come and gone. 
Some nations have existed for a thousand years—the Roman Empire and 
also the Byzantine Empire. Other nations had a much shorter span of life. 
There is a certain rhythm in all that, which we cannot explain, but it is there. 
There is a comparable rhythm in the life of the individual—comparable, but 
not identical. 

During the last fifty years or so, we have succeeded in increasing the 
span of life of man by ten years or more. Whether this is so good in the end 
is a rather dubious proposition. We have not succeeded in eternalizing the 
individual. He must die. 

All nations we have known so far have some day ceased to exist. 
Whether there will be a United States of America one hundred years from 
now—I hope there will be, but there is no certainty whatever. There is no 
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law which says a nation must exist eternally. Asa matter of fact, a nation 
is a very fragile entity. : 

What do we mean when we say that there should be no more wars, that 
from now on all territorial changes shall be brought about by means of per- 
suasion, or by the ruling of an international court having supreme authority? 
As of 1945 or 1946 we stabilize things as they are now; we give to each exist- 
ing State or nation a life insurance, to the effect that it will be assured exist- 
ence for all time. 

Take a small nation like Sweden, which was once one of the great na- 
tions, or take a nation which never was a great nation, like Switzerland. 
Suppose such a nation for some reason, at some time in the future, should 
want to become a great nation. Will it have to apply to the supreme court 
of the world or to the world council, or whatever you call it, and say, “I 
want to be a great nation now and want to rule all the territories in Northern 
Europe,” or, “I want to supersede the rule of France or Germany on the 
European Continent’? How can you expect that such a claim will be heard, 
and how can it be handled, in the supreme council or court of the world? 
Can you say, on the other hand, that the historic hour may not have struck 
for the particular nation to become a great Power? 

I am not a skeptic. I believe that a distinction can be made between 
just and unjust wars. I do not think we have made much progress in inter- 
national thought since the sixteenth and seventeenth centuries, when inter- 
national law was born. There was no international law before Victoria and 
Suarez. These men were religious men, pious men. Yet, they saw clearly 
that war was an essential part of the life of nations, and made war a legal 
institution. 

As I said, there is a certain pattern in international life which we have 
not yet discovered and will probably never discover. Mankind progresses 
through trial and error. It is quite true that unjust wars have brought basic 
changes in society. It is a sad fact. But can we hope to correct it? Are 
we better or wiser than men three hundred years ago? I do not believe so. 
We want to replace the rhythm of life for nations, which we do not like (I do 
not like it, either), by a ruling, on the part of failing human beings, who will 
say what a nation may do or must do in a great crisis. Ladies and gentle- 
men, this is fantastic. It cannot be done, because we would be assuming a 
réle which was not given to man. It is as if somebody had found a way to 
make the life of the individual eternal. It is an essential part of our individ- 
ual lives that we make mistakes, that we are sinners, and that we have to die 
one day. 

I do not want any great nation to perish. I am proud, as we all are, 
to be a citizen of this great nation, the United States of America. How did 
it come into being? Through war. Is there anyone to tell us that the Revo- 
lutionary War was an unjust war? 

I wish we could adopt a more philosophical or, if you like, religious at- 


74 


titude in the matter, and remind ourselves that world history, like the lives 
of individuals, is in the hands of God. Peaceful means may accomplish a 
good deal in international life; sometimes wars can be avoided, but there are 
hours where there is no choice. In the fall of 1939, England and, somewhat 
reluctantly, France declared war on Germany. England was not attacked. 
Hitler did not plan to attack England. His aim was to rule the world— 
that is, the European continent—in amity with England. He admired 
England as much as the Emperor, William II, did, and had the same inferi- 
ority complex as to Great Britain; but the people of England forced their 
government to go to war. There was no longer a will-to-peace in England 
in the fall of 19389. There had been a year before. If the attitude of ap- 
peasement had persisted in England, God help us. 

Secretary Murpock. Many of us can go a long way with Mr. Dunn 
and our honored Vice-President, Philip Marshall Brown, in their ideas re- 
garding the use of force. Of course, police power in the international com- 
munity cannot be used in the same fashion that it is used in relation to in- 
dividuals within a nation, where the policeman simply comes and, in a rather 
peremptory manner, goes about his duties of enforcing a court decree. It is 
necessary to approach the control or the conduct of a great social organiza- 
tion, such as a nation, with an entirely different technique. It must be the 
reasoned and sound statesman-like method of dealing with social groups. 

But I, for one, would deplore this Society’s encouraging the idea that 
all the teeth have to come out of the peace settlement, that we are not 
going to have any substance in this thing, that we are going to have a vege- 
table sort of peace, a wholly philosophical sort of peace. We know that in 
the post-war period some pattern of world politics will beformed. The vital 
question is whether it will take the shape of a régime of appropriately en- 
forced justice or a régime of force based on secret national policies and bal- 
ance of power. 

We must bear in mind that the use of force in international relations 
must be kept well in the background. In our judicial history the Supreme 
Court has used the potential force of the Federal Government very gingerly, 
in a very high, statesman-like manner. You recall the case of Rhode Island 
against Massachusetts. Daniel Webster first said he would not appear in 
the case before the Supreme Court—that it had no jurisdiction of a boundary 
dispute between those two States. The Supreme Court then, not being 
purely a philosophical body, said, “‘ We shall go ahead in any event and de- 
cide this boundary dispute between Rhode Island and Massachusetts.”’ 
Whereupon, Daniel Webster repaired to Washington and presented the case 
on behalf of Massachusetts. You remember the long dispute between Vir- 
ginia and West Virginia. The Supreme Court did not in a peremptory 
manner request the Executive to call out Federal troops or levy on the assets 
of West Virginia to make that State pay its fair share of State debt to 
Virginia. Through a period the Supreme Court resorted to reason and en- 
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couraged direct negotiations, meanwhile keeping the potential Federal power 
firmly in the background. | 

Often reason is not brought to bear on a question, if the parties to the 
controversy realize that there is no potential power which will require its 
employment. Organized force must be made the instrument of international 
justice rather than of unbridled policy. 

Hon. CHARLES WaRREN. Mr. President, I want to get away a little 
from generalities and academic propositions. Mr. Coudert put his finger 
on the situation as itis. I do not think that it does any good to talk about 
will-to-peace. The question for each country is: What sacrifices is it going 
to make to put its will-to-peace into force? At the end of this war, that is 
the proposition that is going to be put up before each of the victorious Pow- 
ers. Are we willing to go along as we did twenty-five years ago, each coun- 
try deciding that it will not make any sacrifices to preserve and maintain the 
peace, or are we willing to go into some kind of adjustment which will require 
sacrifices to carry out the will-to-peace, which we all say we have? That is 
the concrete question before each of us. 

We hope we have learned a great deal in twenty-five years. I am cer- 
tain the United States of America has learned a great deal by the experience. 
I am certain that at the present moment the United States is prepared to 
make sacrifices, whether the sacrifices mean going into a military world 
organization or into some other kind. I am certain that the United States 
now is in no such mood as it was in 1914 or in 1919. I am certain that we 
realize that we have got to sacrifice—I do not want to use the word ‘‘sov- 
ereignty,”—but we have got to sacrifice our right to remain alone in the 
world. That is the concrete question. Each country has got to decide, 
when this war is over, what kind of a world it wants and, second, what kind 
of action it is prepared to take to have such a world. 

Mr. H. Mitron Cotvin. Mr. Chairman, members of the Society, and 
guests: I am very glad that Professor Brown is leading this discussion, be- 
cause he is one of the officials of the American Peace Society, which is en- 
gaged in education, not only in education with reference to the affirmative 
institutions that are set up for peace, but in education warning the public 
against those destructive forces which work against these institutions. 

The other day, Princess Elizabeth of England arrived at her majority, 
and she received a brief note of congratulation from King George, and the 
congratulatory note admonished her always to recall that a monarch’s duty 
is to keep informed, to encourage, and to warn. 

It is an American trait to believe that all you have to do is to set up a 
law or institution, then go away and leave it, and it will operate of its own 
accord. This is illustrated by the popular saying, ‘‘There ought to be a 
law agin it,”—-as though merely passing the law would do the trick. 

Mr. Brown has spoken about the barbarians storming and breaking 
through the walls of Rome. What made it rather easy for that to be done? 
There were Romans who had obtained their advantages at the disadvantage 
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of others. These were the Fascists in Rome who were going to gain some- 
thing out of the barbarians’ winnings. There were Fascists in France (and 
I am speaking of Fascists now in its general, broad term), “men on the 
make,’’ who were going to gain something by the entry of Germany into the 
Rhineland. 

There were those “within” the League of Nations who utilized it for 
advantages to their country or to their group, wholly to the disadvantage 
of the League of Nations, its member nations and the peoples of the world. 
Their acts and secret understandings gave Hirohito and Mussolini the green 
light for aggression in Manchuria and Ethiopia. 

My point is that, paralleling the establishment of the various methods 
and organizations for peace which will follow this World War, there will have 
to be extensive and intensive education in order to make the farther most 
man in every nation socially awake and internationally aware of the enemies 
who will be within these organizations trying to use them to the advantage 
of certain groups, as well as enemies from without. At the present time we 
have in the United States certain influences and interests which have gained 
a very great place of wealth at the cost of you and me and all the people of 
the United States. They were highly sympathetic with Hitler and his 
crew, and they were making money in connection with the activities of 
Hitler-Germany, as well as the activities of Japan. They were on the side 
of shipping scrap iron to Japan, although they were bound to know that 
Japan was going to turn around and shoot that scrap iron at us. They 
were on the side of collaborating with Hitler, regardless of the inevitability 
of his war against this country. And they are on the side now of making 
money and profit out of this war through cartels and other international 
instrumentalities as well as by secret understandings. 

My boy on the Anzio beach and the boys of many of you other men are 
fighting not for that, but are fighting in their belief that they are fighting a 
war to end Fascism. My point is that it will never end except by the most 
hardened, vigilant and unremitting education directed toward making the 
peoples of every one of the United Nations aware of the chiselers and the 
Fascists who will try to find their places safely within the institutions that 
are set up for peace and within the governments of each nation of the United 
Nations, including our own. 

Mr. Brown. Mr. Chairman, may I rise to a point of personal privilege? 

Chairman Dennis. We shall be very happy for you to do so. 

Mr. Brown. I appreciate danger of allegories; but speaking of the 
Volstead Act, I did think that my friend Collier might realize that it would 
be very desirable if we could have the same will-to-peace that we have to 
drink. 

Chairman Dennis. There must be an end to all good things, and I 
think the time has come to call on the Secretary, as he has an announcement. 

(Following announcements by the Secretary, the meeting adjourned at 
12:30 p.m.) ; 
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